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TO:                  NASCO Members

FROM:            Steve Amitay

DATE:              November 14, 2011

RE:                  Constitutionality of Employer Mandate Will Not be Reviewed by Supreme 


          Court 
Earlier today, the Supreme Court announced that it had granted review of all or part of three of the five cases before it on the constitutionality of the Patient Protection and Affordable Care Act (aka Obamacare) with oral arguments  to be held in March.  Unfortunately though, left out of the review were the two separate challenges to the employer mandate.  One challenge was in the Liberty University case which was not granted review, and the other challenge,  part of the 26 state case (Florida et al v. HHS), was a part that was left out of the Court’s grant of review for that case.     As you know, the employer mandate require that employers with 50 or more employees must provide a minimum level of health insurance to their workers beginning in 2014 or pay a fine.  

However, the employer mandate could still be eliminated by the Court because the Court did grant review on the issue (raised in the NFIB case)  of the “severability” of the individual mandate from the rest of the Act.   In that case, the NFIB argued that the Affordable Care Act “must be invalidated in its entirety because it is nonseverable from the individual mandate that exceeds Congress’s limited and enumerated powers under the Constitution. “  So, regardless whether the Supreme Court agrees with the lower court rulings that the employer mandate is constitutional,  if it rules that the individual mandate is unconstitutional and it is also nonseverable from the rest of the Act, then the whole Act, including the employer mandate will be invalidated.   While the Eleventh Circuit Court of Appeals agreed with the NFIB that the individual mandate was unconstitutional,  it ruled that the mandate can be “severed” from the rest of the Act, citing “the Supreme Court’s strong presumption of severability and as a matter of judicial restraint.”    Subsequently, the Obama Administration in its brief submitted to the Supreme Court on the NFIB case argued that if the Court finds the individual mandate unconstitutional then the court would also have to invalidate other key portions of the Act that are essentially made possible by the individual mandate (requirements that  insurers cover people with pre-existing conditions and prohibit insurers from charging those people higher premiums), but  the employer mandate could and would still be implemented. 
